Bill No. 2021-27

AN ORDINANCE OF THE CITY OF CLINTON APPROVING A GENERAL RELEASE AND SETTLEMENT AGREEMENT

ORDINANCE NO. 4078

WITH HENRY COUNTY 911 EMERGENCY COMIMUNICATIONS, ET AL,

WHEREAS, the City of Clinton has made claims against Henry County 911 Emergency Communications, et.
al., for damages related to an incident that occurred on March 6, 2017; and

WHEREAS, the City has agreed to a nominal settlement amount, which is significantly less than the actual
damages related to the March 6, 2017 incident, in order that the claims of other individuals and families

might take priority;

NOW THEREFORE BE IT HEREBY ORDAINED BY THE CITY COUNCIL OF CLINTON, MISSOURI AS FOLLOWS:

Section 1. The General Release and Settlement Agreement {Attachment A) is hereby approved.

Section . The City Administrator, City Clerk and the City’s special legal counsel are authorized to execute
all documents to approve and conclude the settlement in the form attached.

This ordinance shall become effective immediately upon its passage and approval as provided by law.

Read the first time this 21* day of December, 2021,

Read a second time and passed this 21%* day of December, 2021.

ATTEST:

Uiy, Sonite

Ayes 7: Gene Henry, Roger House, Cameron Jackson, Carla
Moberly, Becky Raysik, Debbie Smith and Daniel
Wilson

NaysQ

Abhsent 1: Rick Pereles

Wendee Seaton, City Clerk




GINERAYL RELEASE AND SETTLEMENT AGREEMENT

WHEREAS the City of Clinton (herelnafier “Claimant”) is malking clalms againgt Henry
County 911 Bmergency Communtoations, Ken Scott, Kuistin Jones, Spencer Townsend, and Dana
Hale (hereinafter “Defendants”) for damages atlsing ont of an incident that occurred on March 6,
1016 as set forth more fully in a lawsuit brought in the Ciroutt Coutt of Cass County, Missourt,
Case no. 20CA-CCO0050 and pursuant to Missoust state law (hereinafter “Petition,” or the
“ awsuit?) and under civeurnstances which Claimant cleitg Defendanty liable to him, and

WHEREAS, Defendanty deny that they ave ln any way liable to Clalmant for any sum
whatsoever so that a dispute exlsts between Claimant and Defendants (hereinafier collectively “the
Pasties™), which dispute the Pattics have no agreed to settle, adjust and compromise upan the terms
in this General Release and Settlement Agreement (hercinafier “Settlement Agreement”) as set

forth,

WHEREAS,-C!aImént has alleged darnages far in excess of the amounts agresad upon hereln
byt has agread to a nominal settlement amount In racoghltion of the claims of other Individuals
and famfiles at Issue In the Lawsult.

NOW THEREYORE, for and in consideration of the ootpromise of the matters 1ecited
above, and for the sum of TWO THOUSAND ONE HONDREND AND NO/100 DOLLARS
($2,100.00) (hereinafier “Settlement Funds”) on behalf of Clatmant, xecelpt of which sums and/or
dtafts in compromise of said dispute s hereby acknowledged, and other consideration as set forth
in Sectlon 2 on behalf of Clatmant, Claimant does hereby agree as follows:

GREEMENT
10 Reléase and Digcharge '

{1  This Relsase and Discharge shall apply ‘to Hemty County 911 Etnergency
Conmmunications, inchiding its elected and appointed officers, employees, including but
ot Hmited to the named lndividual defendants Ken Scott, Ktistin Jones, Spencer
Townsend, and Dana Hale, and cach of their agents, setvants, 8UC0GSSOLS, assigns, Insurers,
inohiding Missourt Public Entity Risk Managoment Pund (“MOPERM™), and afforneys
and all othet persons, fiums, or corpoxations with whom and of the former have been, are
now, o may hereafter be affiliated (herelnafior “Released Parties”) of and fiom any and
all claims which Claimant evet had, now has, ot which may hoveafter acotue or otheswise
be acquired relating to the lncidents alleged in the Petition,

112 Claimant stipulatos and agrees that this Release shall be & fully binding and complete
settloment between Clalmant and Defendants and their insurers, heirs, sssigns, and

HU0CEIR0TS,

13 Claimant acknowledges and agrees that the Relense and Discharge set forth above is a
Gieneral Reloase. Claimant exprossly watves and assumes the sl of any and all claims for
damages that exist as of this date, and of which Clalmant does not know ot suspect to exist,
whether (lirough ignorance, ovetsight, ertor, negligence, or otherwlse, and which, if
known, would materlally affoct his decision to enter into this Sefilement Agteement,
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Claimant Turther agrees that he hag accepied payment of the Settlement Funds as a
complete compromise of matlexs involving disputed Jssves of law and fact,

This Setflement Agreement s the tesult of a comptomise of disputed claims between
Claimant and the Released Parties ag set forth in the Petition, and is the product of atms-
Jength negotiation. Nothing contained in this Settlement Agreement shall be construed to
be an admission or concession of lability, non-lability, responsibility or wrongdoing of
any kind by any party. Defondants expressly deny any Hability to Clalment,

Payments

Tn considetation of the release set forth gbove, the Released Parties agree to pay to the
individual(s) named below the sums ouflined in Seotion 2,1(a) below within thitty (3C)
days from the date the Settlement Agreement is executed by Claimant:

Payments are due as follows:

(2) TWO THOUSAND ONK HUNDREND AND NO/100 DOLLARS ($2,100.00)
payable to the_ City of Clinton and the Sehmitt Law Firm,

Liens . '

This settlement Is based upon a good faith determination made by the Parties to resolve
disputed olaims, Clelmant agrees to aysume sesponaibility for satisfaction of uny and all
rights to paymont, claims, subzogation ot Hens of any kind, that arise from ot ate related to
payments taade or setvices provided fo Claimant, Claimant agrces (0 85suine responsibility
for all expenses, costs or fees tncurred by Claimant related to his injurles, damages, claitns
ot lawsuit including without limitation, all lens o other tights to payment, including but
not limited to those relating to propetty damago, petsonal injuty ot to othet petsons o
entitles, or mechanios’ and/or wotlers compensation liens, Further, Claimant will
indemnnify, defond, and hold hatmless Relonsed Parties from any and all claims, domands,
aguses of actions or judgments that may vesult from, ot be dexlvative of, (laimant’s claims
yeloased hereby including, but not limited to, consotttum claims by family members of
Claimant, ot a claim resuling from services provided ta, or benefils conferted upon
Claimatt, which claim may be premised upon & ten, or upon a glght of subrogation,
colmbursement ot indemnity croated by contract, ot by state o fedoral law, meluding
payments made ot services provided to Claiment by an Tmployee Welfare Benefil Plan as
defied and governed under BRISA, 29 U.8.C § 1001 et seq,, of which Claimant may be 4
membe, It is represented by Claimant that he, ot his counsel, has disclosed fo the parties
belng teleased, ot their counsel, the existence and identify of all persons or governmetital
agencies having such a olaisn of which he bas knowledge or information, if any,
i

Attornoys’ Fees and Costs

Claimant agrees that he shall beat all sttorneys’ fees and costs arising from the actlons of
his own coutisel, and speoiﬁcally waives any vlght to clalm legal expenges or cosis from
the Releaged Partles i connection with the Petition and all related litlgation, this
Setlement Agresment, and the matters and documents refetred to hereln, the filing of a
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Dismlssal of the Petition, and all related matters. The Released Patties agreo that Clalmant
shall 1o bear any of theit attorneys’ foes and costs avlsing from the actions of thelr own
counsel and they specifically waive any tight to claim legal expenses of costs from
Claimant 46 connection with the Petition and all related litlgation, this Settlement
Agteament, and the malters and decutnents veferrad to hereln, the filing of a Dismissal of
fhe Petition, and all velated matters, This provision shall apply to both attorneys® fees and
costs in connection with the Petition andfor any and all related litigation, this Seftlement
Agreemeont, and the matters and documents reforrad to hereln,

Dismissal with Projudice and Promise to Not Swe

Concurcently with the executlon of this Yetiloment Agreement, Claimant hergby authorizes
his counsel to file a Dismissal with Prejudice to the Court within ten (10) days of receipt
by his atforneys of the sum set fosth in Section 2, with costs and attorneys’ fees paid by the
party incurring them,

Representation of Compreliension of Docwment

In enderlng into this Settlement Agreement, Clatmant reprosents thet he has relied upon the
advice of hils attorneys, who ate the aftorneys of his cholce, conceming the legal
consequences of this Settlement Agresmont, if any; Claimant represents that neither his
attorneys not Released Parties have made any representations rogarding, and shall have no
responsibility whatsosver to aty federal, state, or local taxing euthority fox, the liability or
consequences, if any, atlsing from the payment of the Seftlement Funds and that all
tospongibility is exclusively that of olaimant; that tho terms of this Settlement Agreement
have been completely read and explained to him by his attotneys; attd that the tetms of this
Settlement Ageeoment are fully waderstood and voluntatily accepled by Claimant who are
vepresented by counsel in the Lawsuit and in contwetion with negotiation this settlement

agreemont,
Warranty of Capacity to Execute Agreement

Clalmant represents and watrants that no other person or entity hes, ot has had, any inferest
in the claims, detands, obligations or causes of action refesred fo in this Seftlement
Agreement except ay otherwise set forth hetein; that Claiment has the sole vight and
axolusive authority to executive this Settlement Agreement and to receive andfor designate
surng speoified in it; and that claimant fas not sold, assigned, transferred, conveyed ot
otherwise disposed of any of the olaims, demands, obligations ot causes of action referrad
to it this Settlement Agreement,

Entive Agreement and Succeysors in Interest
This Settlement Agosment contains the entixe agteement between the Parties, with tegard
to the tatiets set forth in it and shall be binding upon and inure to the benefit of the

exocutots, administiators, personal representatlves, helss, snooessors and assigns of
Claimant and the Released Partied. :

Additional Docaments




9.1

10.0

1041

11!{}
111

12.0
12,1

13.0
13.1

14.0
14.1

Claimant agrees to cooperate fully and execute any and all supplementaty documents and
take all additional actions that may be necessaty of approptiate to give full foros and effect
10 the terms and intent of this Settlement Agreement,

Drafting and Intexpretation

Claimant stipulates and agrees that the Parties have participated jolntly in the negotiation
and drafting of this Setflement Agreement and, in the event that an ambiguity or question
of intent or interpretation avises, this Gettlement Ageeonent shall be construed consistent
with the joint drafting of this Settlement Agreament by the Parties and no presumption or
burden of proof shall arise favoring or disfavoring any patty by virue of authorship of any
of the provisions of this Settlement Agreoment,

Governing Law

This Setfloment Agteement shall be constived and Interpteted in accordance with the laws
of the State of Missouti.

Countexparts and Facsimile Siguatures

The Parties Stipulate that this Settloment Agreement may be exeouted by facsimile and in
one of mote couttterpatts, each of which shall be an original, but which together shall
constitute one dooument, For all fufurs purposes as betwaon the Partles, they agtes that a
facsimile copy shall be deemed to bo an original,

Fffectivoness

This Settloment Agreement shall become effective inmediatoly upon the executlon of the
Agreement by Claimant.

Promise Not to Publicize

Claimant agrees he will take no actlons calenlated to bring public attention to tho settlement
of this disputed claim and agrees to keep the terms of thiy agreement confidential to the

extent permitted by law, _
THE UNDERSIGNED HAS READ THE FOREGOING RELEASE AND FULLY

UNDERSTANDS IT.

Signad this 22,"—4- day of December __;,2021.

Christy Maggi E?? j

City Adminisirator
City of Clinton




Attorney’s Representation

I, the undersigned Ben Sclmitt, hetoby states hie has been made aware of no claims against
the settlament procoeds by way of liens or righis of subrogation, and that the payment stated in the
first paragtaph above includes and is in satlafaction of any clatims he may have against Released

Pastios for costs, expenses and attorney’s fees,

Ben Schmitt
The Schmitt Law Fitin




